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Dear Sir, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): PM DE KOCK (“complainant”) v COMPASS GROUP 

SOUTHERN AFRICA PENSION FUND (“first respondent”); COMPASS GROUP 

(PTY) LTD (“second respondent”) AND NMG CONSULTANTS AND ACTUARIES 

(PTY) LTD (“third respondent”) 

 

[1]  INTRODUCTION 

 

1.1 This complaint concerns the first respondent‟s decision to withhold the 

complainant‟s withdrawal benefit following the complainant‟s termination 

of employment.    

 

1.2 The complaint was received by this Tribunal on 9 April 2013. On 26 April 

2013, an acknowledgement letter was sent to the complainant. On the 

same day, copies of the complaint were forwarded to the respondents to 

file their responses by 27 May 2013. On 27 May 2013, a joint response 

was received from the respondents. On 3 June 2013, a letter was sent to 

the complainant to reply to the respondents‟ response by 18 June 2013. 
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On 18 June 2013, a reply was received from the complainant. No further 

submissions were received from the parties. 

  

1.3 Having considered the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter. As the 

background facts are well known to all the parties, only those facts that 

are pertinent to the issues raised herein shall be repeated. The 

determination and reasons therefor appear below. 

 

[2]  FACTUAL BACKGROUND 

 

2.1 The complainant was employed by the second respondent from 1 

October 2008 until 13 February 2013. By virtue of his employment with 

the second respondent, the complainant became a member of the first 

respondent. The third respondent is the administrator of the first 

respondent. Following the termination of his employment with the second 

respondent, the complainant applied for payment of his withdrawal 

benefit from the first respondent. The first respondent refused to make 

payment after receiving instructions from the second respondent to 

withhold the benefits.      

 

2.2 The complaint is about the lawfulness of this instruction to the first 

respondent by the second respondent.  

 

[3] COMPLAINT 

 

3.1 The complainant submits that following the termination of his 

employment he completed his withdrawal claim forms and submitted 

them to the second respondent who signed them and forwarded them to 

the third respondent. He submits that when he subsequently followed up 

with the third respondent for payment of his withdrawal benefit, it 

informed him that the second respondent instructed it not to process the 

forms but to send them back. He submits that neither the third 
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respondent nor the second respondent had prior to his enquiry notified 

him that his benefit was not going to be paid and the reason thereof.  

 

3.2 He seeks this Tribunal to investigate, determine and order payment of 

his withdrawal benefit.   

 

Reply  

 

3.3 The complainant denies that his actions as a project manager for the 

second respondent were negligent and the direct cause of the losses as 

submitted by the respondents. He submits that some of the duties that 

the respondents are indicating as his duties belonged to other personnel 

such as the store manager, the storeman and the bookkeeper. He 

submits that as most of these people reported to the general manager, 

the general manager would have been aware of any losses and it would 

also have been impossible to conceal the losses as claimed by the 

respondents. He submits that his record with the second respondent 

shows that he has been an honest employee and the second respondent 

had during his employment in several instances acknowledged that.      

 

3.4 He submits further that he was not aware of any civil claim against him, 

until he saw the summons in the response, as the papers were never 

served on him and the address purporting to be his address is not his, as 

his employment records with the second respondent would show. The 

complainant maintains that there is no just cause for withholding his 

benefit with the first respondent and therefore it must be released as he 

has no income since leaving the second respondent.  

 

 

[4] RESPONSE 

  

 4.1 The first, second and third respondents submitted a joint response and 

acknowledge that the complainant was a member of the first respondent 
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due to his employment with the second respondent. The respondents 

submit that the complainant was employed by the second respondent as 

a project manager for catering at the Sasol Hostel Unit.  

 

 4.2 They submit that the complainant‟s duties as a project manager among 

others involved procuring, managing, securing and proper utilisation of 

the stock. They submit that the complainant in the execution of his duties 

among others failed or neglected to properly manage, record or 

accurately account for the stock. The respondents submit that as a result 

of the complainant‟s mismanagement, the second respondent suffered 

loss of cash and/or stock. They submit that an investigation was 

conducted which revealed that the complainant was grossly negligent 

and concealed the loss of R2 726 794.25. They submit that the 

complainant‟s actions of dishonestly concealing the loss prevented the 

second respondent from taking action to improve profitability and prevent 

further losses. They submit that this dishonest concealment constitutes a 

misconduct in terms of section 37D(1)(b)(ii)(bb) of the Act. 

 

 4.3 They submit that as a result the second respondent instituted a civil 

claim against the complainant in the North Gauteng High Court and also 

laid a criminal charge, at the Secunda Police Station, to recover these 

losses. They submit that the second respondent has for the same 

reasons submitted a request to the first respondent to withhold the 

benefit pending the finalisation of the civil claim as well as the criminal 

case (see Highveld Steel Vanadium Corporation Ltd v Oosthuizen (2009) 

30 (ILJ) 1533 (SCA)).   

 

 

 

[5] DETERMINATION AND REASONS THEREFOR  

 

5.1 The issue for determination is whether or not the first respondent is 

entitled to withhold the complainant‟s withdrawal benefit.    
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5.2 The complainant submits that he has exited from the first respondent and 

he is entitled to receive his withdrawal benefit. The respondent confirms 

that the complainant has indeed withdrawn. But they submit a counter 

argument that the complainant is not entitled to his benefit because his 

grossly negligent actions or inactions caused the second respondent loss 

which it is in the process of recovering from him. They submit further that 

the complainant not only caused the second respondent loss, but that he 

also fraudulently concealed this loss from the second respondent. They 

submit that as a result, his actions fall within the provisions of section 

37D(1)(b)(ii) of the Act and the second respondent can claim for 

reimbursement. They submit further that the first respondent can 

withhold the benefit pending the finalisation of the civil case against the 

complainant.     

 

5.3 Section 37D(1)(b) of the Act provides:  

 

(1) A registered fund may – 

  (a) … 

 

 (b) deduct any amount due by a member to his employer on the 

date of his retirement or on which he ceases to be a member of 

the fund, in respect of - 

 

(i)      … 

  

 

(ii) compensation (including any legal costs recoverable from 

the member in a matter contemplated in subparagraph 

(bb)) in respect of any damage caused to the employer by 

reason of any theft, dishonesty, fraud or misconduct by the 

member, and in respect of which - 

 (aa) the member has in writing admitted liability to the employer; or 

 

 (bb) judgment has been obtained against the member in any court, including 

a magistrate‟s court, 
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 from any benefit payable in respect of the member or a beneficiary in terms of 

the rules of the fund, and pay such amount to the employer concerned;” 

  

5.4 The question of whether or not the section 37D(1)(b) only deals with 

situations where the member has admitted liability in writing or 

judgement has already been obtained from the courts against the 

member as submitted by the respondents, has been answered by our 

courts. In Highveld Steel & Vanadium Corporation Ltd v Oosthuizen 

2009 (4) SA 1 (SCA) Maya JA confirmed at paragraph 19 that the 

powers for a fund to withhold a benefit are implied in the section when he 

stated:  

 

 “Such an interpretation would render the protection afforded to the employer 

by s 37D(1)(b) meaningless, a result which plainly cannot have been intended 

by the legislature. It seems to me that to give effect to the manifest purpose of 

the section, its wording must be interpreted purposively to include the power 

to withhold payment of a member's pension benefits pending the 

determination or acknowledgment of such member's liability. The Funds 

therefore had the discretion to withhold payment of the respondent's pension 

benefit in the circumstances. I dare say that such discretion was properly 

exercised in view of the glaring absence of any serious challenge to the 

appellant's detailed allegations of dishonesty against the respondent.” 

 

5.5 However, the right to deduct or withhold a member‟s benefit only arise if 

a certain strict criterion is met. Section 37D(1)(b)(ii) of the Act, provides 

that the attachment shall only arise in „respect of any damage caused to 

the employer by reason of any theft, dishonesty, fraud or misconduct by 

the member‟. The respondents submitted a detailed list of what the 

complainant was supposed to do in the course of his employment. They 

then submitted that he failed to carry out these duties which caused the 

loss.  

5.6 The respondents submit further that the complainant concealed this loss. 

They submit that as a result the first respondent is entitled to withhold 

the benefit pending the finalisation of the civil litigation. A simple 

interpretation of the subparagraph (ii) of section 37D(1)(b) does not lend 
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itself to the respondents‟ interpretation. On a simple reading, the 

malicious or unlawful act must result in the damage or loss to the 

employer. In terms of the respondent‟s submissions, the loss resulted 

from an employer - employee contractual agreement, in which the 

complainant failed to meet the required managerial standards. According 

to the respondents only after the damage was done, did the complainant 

try to fraudulently conceal it. This Tribunal is not convinced that the 

legislature intended the provision of the Act to extend to contractual 

disputes, including those of which the failure is concealed as submitted 

by the respondents. If the legislature intended such an interpretation it 

would have clearly stated so (see Standard Bank Investment 

Corporation Ltd v Competition Commission And Liberty Life Association 

of Africa Ltd v Competition Commission And Others 2000 (2) SA 797 

(SCA)).  

 

5.7 In the event, it is this Tribunal‟s finding that the damage suffered by the 

second respondent is not a damage as envisaged in section 37D(1)(b)(ii) 

of the Act  and as a result, the first respondent can neither withhold nor 

deduct the complainant‟s withdrawal benefit. Therefore, the complainant 

is entitled to payment of his withdrawal benefit.    

 

[6]  ORDER 

 

6.1  In the result, the order of this Tribunal is as follows: 

 

 6.1.1 The first respondent is directed to pay the complainant his 

withdrawal benefit, less any deductions permitted in terms of the 

Act, within three weeks the date of this determination.  

 

DATED AT PRETORIA ON THIS 25TH DAY OF JULY 2013 
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      ___ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR 

     

 

 

Section 30M Filing: High Court  

Parties unrepresented 


